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5 QUESTIONS

What are the constitutional guarantees of local
autonomy?

What is the local structure like?
How is municipal organisation?
What are the main powers of the municipalities?

Are there controls or supervisions of state or regional
administrations over the exercise of local powers?
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BUT FIRST 4 CAVEATS:

1. Belgium was originally a unitary state
consisting of two main types of local
authorities: provinces and municipalities. The
other local authorities discussed here were
created much more recently.

4. Belgian federalism is governed by various
principles. Among these principles is the
principle of exclusive powers. This principle
means that in Belgium, each power is
exercised either by the federal authority, or by
the regions, or by the communities. Since
2001, the organisation of local authorities has
been a competence devolved to the (three)
regions.

2. Since 1970, Belgium has gradually
transformed itself into a federal state, a
process which is still ongoing, as further stages
of transformation towards ever greater
federalism, if not more, can be expected in the
future. In this regard, we refer to dissociative
federalism as opposed to associative
federalism, which is much more common
throughout the world.

3. Like every federal system in the world,
Belgian federalism is organised in a particular
way. There is a federal authority (of course)
and two types of federated entities: the
regions and the communities.
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= Ward of the Day

caveat

noun [kav-ce-aht, -at, kah-vee-, kog-]

March 3. 2014

a warning or caution.

Dictionary.com
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QUESTION 1.

What are the constitutional
guarantees of local
autonomy?
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ANSWER TO QUESTION 1
(1/4)

* Inadirect orindirect way, the Constitution evokes the existence of
different types of “local collectivities”.

* By “local collectivities”, | refer to a set of political entities which are
entrusted by the Constitution — or by virtue thereof — with
autonomous responsibilities they exercise over a specific portion of
the territory, but which are subject to the controls exercised over
them by a more global collectivity — either the federal authority, or the
regions, or the communities —.

* Interms of “local collectivities”, the Constitution evokes the
municipalities and the provinces, to which several constitutional
provisions are devoted.

* The Constitution also devotes two provisions to agglomerations and
federations of municipalities.

* Another constitutional provision authorises the existence of infra-
municipal authorities.

* And in Brussels, there are three “local collectivities” called Community
Commissions, which are alluded to, but not mentioned as such, by the
Constitution.
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ANSWER TO QUESTION 1
(2/4)
The Constitution also refers to the existence of “local administrations”.
which are not “local collectivities” in the sense | have just mentionned.
But few “local administrations” enjoy a constitutionnal recognition.

| can mention —in all and for all — the polders and the wateringues,
which have — to say the least — a rather esoteric status.

Yet, there are other “local administrations” in Belgium, which are
important but not recognised by the Constitution.

Examples:

» The public social welfare centres — there is one per municipality —

which ensure the implementation of social solidarity policy at a local
level.

» The intermunicipal associations, associations of municipalities (and not

necessarily only of municipalities) which can have all kinds of missions —
e.g. distribution of gas or energy, waste collection and management, or
management of public health establishments —.

| won’t discuss “local administrations” further in this presentation, not
because it isn’t important but because of a lack of time.
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ANSWER TO QUESTION 1

(3/4)

* To get back to the “local collectivities”, the Constitution provides certain
rules which, by virtue of their rank, are binding on all legislators responsible
for organising local governments, the Regions.

* In particular, there is one provision that deserves attention: article 162 of
the Constitution.

* Article 162 concerns explicitly the provinces and municipalities, and
imposes:

1. Thedirect election of the members of provincial and municipal councils.

2. The attribution to provincial and municipal councils of all that is of
provincial and municipal interest.

3. The decentralisation of powers to provincial and municipal institutions.

4. The publicity of the meetings of provincial and municipal councils within
the limits established by law.

5. The publicity of budgets and accounts.

6. The intervention of the tutelary authority, to prevent the law from being
violated and the general interest from being harmed.
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ANSWER TO QUESTION 1

(4/4)

* Other provisions mention certain organisational features that
are specific to other “local collectivities”.

» This is the case of “intra-municipal territorial bodies” which
can only be created “in municipalities with more than
100.000 inhabitants” (which corresponds to no more than 10
cities in Belgium).
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QUESTION 2.

What is the local structure like?

- How many administrative levels are there in
local government?

- How many municipalities are there in
Belgium?
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ANSWER TO QUESTION 2

(1/8)

As you may have already understood, there are five
levels of local government in Belgium:

Provinces.

Municipalities.

Agglomerations and federations of municipalities.
The Brussels Community Commissions.

And infra-municipalities for the cities counting at least
100.000 inhabitants — we call them: districts.

Centre Montesquieu
d'études de I'action publique

SECTION JURIDIQUE

I|“ CMAP



‘B UCLouvain

rl

Faculté de droit et de criminologie

ANSWER TO QUESTION 2

(2/8)

IMPORTANT = each of these categories of local authorities
are not comparable:

There are municipalities all over Belgium.

There are provinces all over Belgium, except in Brussels,
which is an extra-provincial territory.

There is only one agglomeration of municipalities in
Belgium: the Brussels agglomeration, which corresponds
exactly to the extra-provincial territory.

Although the Constitution established them, there are no
federations of municipalities.

There are three community commissions in Brussels to
carry out specific tasks.

And only in Antwerp are there infra-municipal authorities
called districts.

Bruxelles

Wallonie
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ANSWER TO QUESTION 2

(3/8)

* Asregards the number of municipalities, there are currently five
hundred and sixty-five (565) municipalities in Belgium:

- Two hundred and eighty-five (285) in the Flemish Region.
- Two hundred and fifty-two (252) in the Walloon Region.
- Nineteen (19) in the Brussels Region.

- And nine (9) in the German-speaking Community which has
become responsible for organising the municipalities of the
German-speaking community on the basis of a delegation of
powers from the Walloon Region.
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ANSWER TO QUESTION 2
(4/8)

When Belgium gained independence (1830), there were, at that time,
2,739 municipalities.

When discussing reducing the number of municipalities, it is

important to first recall the constitutional rule that applies in this area.

To change the boundaries of a municipality, a legislative act must be
adopted.

Reducing the number of municipalities has therefore always been
possible.

However, this has always encountered the same difficulty: the
reluctance — or even outright opposition — of local elected
representatives who didn’t want to lose their mandate when their
municipality disappeared.

To overcome this reluctance — or opposition —, two processes for
reducing the number of municipalities have been implemented
successively in Belgium’s history: first, a forced process, and then a
voluntary process.

These processes are known as “municipal mergers”.

©Poppe
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ANSWER TO QUESTION 2

(5/8)

* The first wave of municipal mergers took place in the 1970s.
* This process can be described as forced.

* The merger of municipalities in the 1970s was very significant: the number of
municipalities fell to 595 and in the early 1980s, to 589.
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ANSWER TO QUESTION 2

(6/8)

A few minutes ago, | had the opportunity to point out that it is no
longer the federal authority that is responsible for organising local
authorities, but rather:

The three Regions.

And — for the nine municipalities located on the territory of the

German-speaking Community — the German-speaking Community.

It is therefore these four federated entities that can now organise
the process of merging municipalities.

Two of them have done so in their legislation: the Flemish Region
and the Walloon Region.
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ANSWER TO QUESTION 2

(7/8)

* Inthe Flemish Region, such a system has been put in place, leading to
a reduction of 23 municipalities in just under ten years, which is no
small feat.

* Inshort, the idea was to say: if you merge, there will be a reduction in
municipal debt, which will be taken over by the Flemish Region.

* And —more than that — there will be a reduction in regional tax on the
merged municipality.

= In short: Financial incentives!
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ANSWER TO QUESTION 2

(8/8)

* Inthe Walloon Region, a similar scheme was also introduced, but it
only resulted in a single merger between two municipalities.

* Inshort, the idea — which was quite similar — was to say: if you merge,
the Walloon Region will take on all of the municipal debt.

= So financial incentives, too.
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QUESTION 3.

How is municipal organisation?

- What are the basic bodies?
- What is the role of the Mayor?
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ANSWER TO QUESTION 3

(1/3)
* Within the municipality, three bodies in particular deserve to be
mentioned: the council, the and the college.
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ANSWER TO QUESTION 3
(2/3)

In terms of attributions, the is mainly responsible for the
execution of the rules enacted by the higher authorities, unless they

are formally attributed to the college.

The is also entrusted with important powers in the field of
administrative police.
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ANSWER TO QUESTION 3

(3/3)

Other powers have been entrusted to the
The — but it can also be an alderman— is the registrar.

The chairs the municipal college, which also includes the
aldermen and the president of the public social welfare centre.

The also has special powers, for example in relation to the
requisitioning of buildings that have been abandoned for more than
six months.

However, the doesn’t necessarily chair the municipal council,
and in general doesn’t do so.
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QUESTION 4.

What are the main powers
of the municipalities?
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ANSWER TO QUESTION 4

(1/3)

* Traditionally, there are two main categories of powers devolved to
municipalities:

o Powers of municipal interest.

o Powers delegated to municipalities by the federal authority,
regions or communities.
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ANSWER TO QUESTION 4
(2/3)

Powers of municipal interest are devolved to municipalities under the
Constitution itself.

As such, each municipality regulates what it wishes, among the powers
that are not exercised by the federal authority, the regions or the
communities.

In this sense, municipalities can only complement the public action of
federal, regional and community authorities.

For example, municipalities may:

Organise the Administration and appoint civil servants as it wants.
Establish a tax.

Enter into a contract.

Create a new cultural centre or build a sports centre;

Open a municipal library or toy library; etc.
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ANSWER TO QUESTION 4

(3/3)

The powers delegated to municipalities by the federal authority,
regions or communities are delegated pursuant to legislative rules

adopted by one of these authorities.

For example, municipalities are responsible, on the basis of delegated
powers, for:

Maintaining electoral registers.
Issuing driving licences.

Registering civil status documents such as birth and marriage
certificates.

Administering part of urban planning policy.

Participating in the organisation of education via the creation of
municipal schools.
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QUESTION 5.

Are there controls or
supervisions of state or regional
administrations over the
exercise of local powers?
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ANSWER TO QUESTION 5

(1/4)

TUTELAGE

Local governments operate, first and foremost, on the model of
decentralisation.

They are created by the higher authority which grants them autonomy
BUT controls the legality of their action AND the conformity of their
action with the general interest.

But the question is: who is responsible for tutelage?

The answer is that there is a difference between general and specific
tutelage:

The Regions exercise general tutelage over any acts made by the
municipalities.

But the federal authority, the regions and the communities exercise
specific tutelage over matters that these authorities have delegated to
the municipalities under decentralisation (e.g. Regions in matters of
urban planning law/Communities in matters of education).
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ANSWER TO QUESTION 5

(2/4)

HIERARCHICAL AUTHORITY

* Local authorities also exercise certain powers under deconcentration
(“déconcentration”) rather than decentralisation.

» For example: the issuing of identity documents or driving licences.

* In this context, the control exercised allows the higher authority to
instruct the local authority to do what the higher authority has
decided.
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ANSWER TO QUESTION 5

(3/4)

CO-DECISION, COLLABORATION, CONCERTATION AND CONSULTATION

Mechanisms for co-decision, collaboration, concertation and even
consultation —both formal and informal — contribute to the stability
and the serenity of the relations between local governments and
higher authorities.

For example, in the Brussels Region:
The Regional Security Council (CORES).
The Commission for the Coordination of Building Sites.

Concertation Commissions in matters of urban planning.
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ANSWER TO QUESTION 5

(4/4)

THE POSSIBILITY OF CUMULATING A MANDATE
AT LOCAL AND REGIONAL LEVELS

* Lastly, the possibility of cumulating a mandate at local and regional
levels enables the elected representatives concerned to act as a
communication channel between these two levels of power.
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